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The Supreme Court has refused to review the Federal Circuit’s August 20, 2007 ruling on willful

patent infringement in In re Seagate Technology, LLC.  This means that the lower court’s decision

will remain the last word on the issue.

Patent holders have historically used the threat of a willful infringement claim as a powerful club to

deter allegedly infringing activity.  Prior to Seagate, a potential infringer could avoid the risk of

willful infringement and the possibility of multiple (or “enhanced”) damages only by getting a non-

infringement opinion from an independent patent lawyer before commencing the allegedly

infringing activities.  This was a costly burden on any party concerned with potential infringement.

The Federal Circuit’s new rule has, to some extent, leveled the playing field.  Now a patent holder

seeking enhanced damages must prove by “clear and convincing evidence that the infringer acted

despite an objectively high likelihood that its actions constituted infringement of a valid patent.”

Moreover, the risk of infringement must have been known or at least obvious to the infringer.  The

presence or absence of a patent lawyer’s opinion may still be relevant, but is no longer decisive.

The Supreme Court’s denial of review finalizes this major shift in patent law that will alter the

settlement value of many infringement claims by making it more difficult for patent holders to

recover enhanced damages.  It is part of a larger trend that has seen the erosion of some important

elements of patent protection and an increase in the practical ability of manufacturers to challenge

the applicability of third party patents.
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Robinson, Bradshaw & Hinson, P.A. is a business law firm specializing in complex corporate transactions and litigation.  For over forty
years, the firm has consistently provided innovative solutions to its clients’ business needs from both a legal and practical perspective.
The firm serves as counsel to public and closely held corporations operating in domestic and foreign markets; limited liability companies;
limited and general partnerships; individuals; municipal, county and state agencies; public utilities; health care institutions; financial
institutions and tax-exempt organizations.  For more information on Robinson, Bradshaw & Hinson, please visit our website at
www.rbh.com.


