Westlaw Journal

INSURANCE COVERAGE

Litigation News and Analysis « Legislation « Regulation « Expert Commentary VOLUME 22, ISSUE 19 / FEBRUARY 17, 2012

Expert Analysis

How Far Will Insurers Stretch the
Absolute Pollution Exclusion?

By Steve DeGeorge, Esq.
Robinson Bradshaw & Hinson

The insurance industry has spent more than three decades expanding the reach of
the “pollution exclusion” through policy revisions and strenuous litigation. Current
versions of the so-called “absolute” pollution exclusion are so expansive that literal
application eviscerates swaths of intended coverage.

The hottest litigation issue is recent years is whether the absolute pollution exclusion
bars coverage for indoor releases of substances not normally thought of as “pollut-
ants,” but which may fall within the exclusion’s broad definition of the term. Many
pending lawsuits focus specifically on applying the exclusion to indoor releases of
sulfur from drywall manufactured in China.

Emboldened by successes with courts excluding the Chinese drywall cases from
coverage, will insurers continue stretching the exclusion beyond any reasonable
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THE ABSOLUTE POLLUTION EXCLUSION

The insurance industry amended the pollution exclusion in response to adverse
rulings concerning the “sudden and accidental” version of the exclusion. Today,
virtually all commercial general liability policies contain a variation of the “absolute”
pollution exclusion.

Although there are differences among insurers’ versions of the exclusion, each
broadly defines “pollutants” and has done away with the “sudden and accidental”
exception. Most insurers have also eliminated language limiting application to
releases “upon the land, atmosphere or water.”

The most common definition of “pollutants” now encompasses “any solid, liquid,
gaseous or thermal irritant or contaminant, including smoke, vapor, soot, fumes,
acids, alkalis, chemicals and waste.”

Although this definition enables insurers to urge application of the exclusion to a vast
array of circumstances having little to do with conventional “pollution,” some insurers
have opted for an even broader definition.

The pollution exclusion has One prominent insurer, ACE American, defines “pollution” to include “the actual, al-
been a liability policy stalwart :  leged or potential presence in or introduction into the environment of any substance
since 1973, and iterations of the if such substance has, or is alleged to have, the effect of making the environment
exclusion have been litigated impure, harmful or dangerous.”

ever since. :

Under the same policy provision, environment includes “any air, land, structure or the
air therein, watercourse or water, including underground water.”

This combined definition of “pollution” and “environment” theoretically allows
the insurer to deny coverage of any alleged pollution claim based on the presence
anywhere in the world of virtually any substance known to man.

Some courts reject such a construction as “absurd,” because there is virtually no
substance "in existence that would not irritate or damage some person or property.”

Indeed, insurers could attempt to invoke this version of the exclusion to bar cover-
age where a defective steam pipe bursts and burns a homeowner or where a defec-
tive container of household drain cleaner leaks and injures a child. Even the most
militant insurance industry advocate would be unable to produce evidence that the
any insurer intended the absolute pollution exclusion to bar coverage in this manner.

COURTS DISAGREE ON SCOPE

Appropriately, all courts enforce the absolute pollution exclusion to bar coverage
for damage caused by the full range of traditional pollution of air, surface water,
groundwater and soil, irrespective of whether the pollution was abrupt or gradual.

In cases involving non-traditional pollution, however, courts have arrived at “a
dizzying array of results.”®

There is a nationwide split of authority and national debate over whether the
absolute pollution exclusion, despite its broad language, extends to losses caused
by non-traditional environmental pollution.’

Under the law of states that do not limit the absolute pollution exclusion to tradi-
tional pollution, there is keen interest in how far insurers will be allowed to stretch
the exclusion.
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INDOOR RELEASES OF ‘POLLUTANTS’

A major coverage battleground involves claims arising from bodily injury and prop-
erty damage caused by indoor releases of “pollutants.” Courts are sharply divided on
whether indoor releases fall within the absolute pollution exclusion.

Some courts find the exclusion unambiguous and enforce the broad exclusionary
language literally to bar coverage for a wide variety of indoor releases.®

Other courts refuse to enforce the exclusion in the context of indoor releases, finding
that the inherent intent of the exclusion is to preclude coverage for traditional envi-
ronmental pollution. Courts with this view have determined that an expansive con-
struction of the exclusion would conflict with the insured’s reasonable expectations
or, at least, that aspects of a given version of the exclusion are ambiguous.®

Several courts have refused to apply to absolute pollution exclusion to bar cover-
age for claims arising from indoor releases of carbon monoxide from a pool heater,”
apartment heating system," wall heater,” restaurant oven® and bathroom heater."

Courts have likewise rejected the exclusion in claims arising from indoor releases of
mercury in a day care facility,”® mercury in an apartment,® paint fumes in an office
building"” and fumes from a floor sealant.”

CHINESE DRYWALL

Several recent decisions concerning the absolute pollution exclusion have arisen from There is a nationwide split of
the numerous lawsuits claiming property damage and bodily injury caused by indoor authority and national debate
sulfur releases from Chinese drywall. :  over whether the absolute pol-

lution exclusion, despite its
broad language, extends to
losses caused by non-traditional
environmental pollution.

In the aftermath of Hurricanes Katrina and Rita in 2005, domestic drywall manufac-
turers were unable to meet increased demand for their products. Some domestic
drywall makers and other businesses responded by importing drywall from China.

As it turns out, much of the Chinese drywall emits levels of sulfur sufficient to cause
property damage and alleged bodily injuries. Chinese drywall is believed to exist in
more than 200,000 homes, most of which are located along the Gulf Coast.

Courts have thus far issued more that 20 reported decisions on application of the
absolute pollution exclusion to damage caused by Chinese drywall. Most of these
decisions have been based on Florida and Virginia law, which are insurer-friendly in
application of the absolute pollution exclusion.

In 2009 a federal court applying Florida law allowed the exclusion to bar coverage for
bodily injury caused by a child’s ingestion of dirty swimming pool water.”

Also, a prominent insurer sued in Florida for a declaratory judgment that the
absolute pollution exclusion bars a claim for injury caused by children’s consumption
of convenience store “Slush Puppies” tainted with gasoline.?® The court has not yet
ruled on this matter.

Consequently, insurers have been largely successful in avoiding coverage for indoor
releases from Chinese drywall.”!

The Louisiana federal court managing much of the Chinese drywall litigation,
however, refused to apply the absolute pollution exclusion in the cases, saying
“the presence of Chinese drywall in the plaintiffs’ homes is outside the ambit of ...
environmental pollution for purposes of the exclusion.”??
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Although the vast majority of coverage litigation involving Chinese drywall is in
Florida, Louisiana and Virginia, a handful of coverage lawsuits involving both
Chinese and domestic drywall are pending in states that have declined to expand the
absolute pollution exclusion beyond traditional environmental pollution.®

Most recently, a Colorado state court considering a Chinese-drywall case recognized
the “significant” difference between Florida and the law of states where the abso-
lute pollution exclusion is construed in accordance with more traditional notions of
“pollution.”** Because of these differences among the states, Chinese drywall and
other non-traditional pollution cases can turn on choice-of-law determinations.

Today, virtually all commercial The court noted that some states refuse to apply the absolute pollution exclusion
general liability policies © “reflexively” to “accidents arising during the course of normal business activities
contain a variation of the : simply because they involve ‘discharge, dispersal, release or escape’ of an ‘irritant or

“absolute” pollution exclusion. :  contaminant.”*

The court cited examples such as “injuries caused by the ingestion of lead paint, the
death of a man who inhaled poisonous fumes when he applied a carpet adhesive and
injuries caused by fumes emanating from cement used to install a plywood floor."®

CONCLUSION

States that do not limit the absolute pollution exclusion to traditional environmental
pollution are fertile ground where insurers can rely on the exclusion in a growing
variety of circumstances, particularly instances of indoor releases.

The nationwide split of authority makes choice of venue potentially outcome-
determinative.

As the scope of the absolute pollution exclusion plays out in relation to Chinese
drywall and other circumstances of non-traditional pollution, it will be interesting to
see how ambitiously insurers attempt to stretch the exclusion.

If insurers push too hard (tainted “Slush Puppies”), they may become victims of their
own success through judicial or legislative backlash.
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